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COMMENT
STATUTEs-NoRTH DAKOTA-AsSIGNMENT OF ACCOUNTS RECEIVABLE
W rr THE passage of the Chandler Act in 1938 and Section 60
(a) specifically, grave doubt was thrown upon the effective-
ness of existing methods of account receivable financing.' These
doubts became a reality upon the interpretation of the statute by
the Supreme Court of the United States in the cases of Corn Ex-
change National Bank v. Klauder,2 In re Vardaman,3 and In re
Rosen 4 which virtually destroyed the Nalue of accounts receivable
as security in many states. 5 In as much as the validity of such as-
signments are dependent upon the state law under the Bankruptcy
Act,6 various types of legislation were passed by the. states in an
attempt to remove the uncertainties of this type of financing,
among which was North Dakota. Although, with the recent amend-
ment 7 to section 60 (a), much of the doubt previously existing
has now been eliminated in many states, the amendment has done
little to clarify the validity of the assignment of accounts receivable
in North Dakota.
In order to more fully understand the problem the North Dakota
statute 8 was intended to solve, it is necessary to consider the man-
ner in which account receivable financing was carried on before and
after the passage and prior to the recent amendment of the Chand-
ler Act in North Dakota and her sister states.
Accounts Receivable Financing
Account receivable financing first arose in the textile industry,
but in later years has spread, at least to some degree, into all forms
of business, both large and small. At its inception this was consid-
ered "last ditch financing" in that it showed such a pressing need
for capital that it was necessary to cash present sales in order to
continue operations after all other sources of credit had been ex-
hausted. In addition it was much criticized by unsecured creditors
as a secret lien.' It is only in recent years that it has been realized
that accounts receivable provide an excellent and flexible form of
security for raising capital to meet seasonal demands where sales
1 Neuhoff, Assignment of Accounts Receivable as Affected by the Chandler Act, 34 Il.
L. Rev. 538 (1940).
2318 U.S. 434 (1943).
352 F. Supp. 562 (E.D. Mo. 1943).
66 F. Supp. 174 (D. N. J. 1946).
Koessler, New Legislation Affecting Non-notification Financing of Accounts Receivable,
44 Mich. L. Rev. 563 (1946); Koessler, Assignment of Accounts Receivable, 33 Calif. L.
Rev. 40 (1945). Also see Note, 29 Cornell L. Q. 105 (1943).
6Bankruptcy Act 160 (a), 11 U.S.C.A. 196 (a).
7 11 U.S.C.A. §96 (Amended 1950).
8 N.D. Rev. Code §§9-1108 and 9-1109 (Supp. 1949).
'See Note, 29 Cornell L. Q. 105 (1943).
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expand faster than capital, and also for businesses whose sales are
fairly constant. A typical illustration of such financing is a present
assignment of existing accounts receivable to a lender as security
for contemporaneous loans, 1° with the assignor-borrower collecting
from the account debtor and remitting the proceeds to the assignee-
lender.- Whether notice of the assignment was given to such
account debtor was dependent upon the law existing in the state.
A minority of the states followed the English Rule as announced
in Dearle v. Hall, - 1 which required notice be given to the account
debtor to perfect the assignment as against any subsequent
assignees. Under the American rule, 1" followed by the majority of
the states, no notice to the account debtor was required since the
assignment prior in time was considered prior in law. However,
under the Massachusetts version 14 of the American Rule, it was
possible for a subsequent assignee to gain a right superior to that
of the first assignee by collection, by obtaining a judgment, securing
a novation, or obtaining an evidence of the debt in writing which
could be enforced against the obligor. 5
The impact of the original Section 60 (a) of the Bankruptcy Act
was only in those states which followed the English Rule or the
Massachusetts version of the American Rule. Under Section 60 (a)
any transfer or assignment 'not for present value or not perfected
prior to four months of the filing of the petition in bankruptcy was
deemed a voidable preference as to the trustee in bankruptcy. A
transfer or assignment was not perfected within the meaning of the
act prior to amendment if any mythical creditor'" or bona fide
purchaser could have acquired any rights superior to that of the
transferee or assignee. Thus, when this section was applied to the
assignment of accounts receivable under the English Rule, the
assignment must have been perfected by giving notice to the
account debtor prior to four months of the filing of the bankruptcy
"0Taylor v. Barton Child Co., 228 Mass. 126, 117 N.E. 43 (1917) (Held that an
assignment of non-existing future accounts was invalid).
11 Collections made by the assignor must be remitted to the assignee immediately. Benedict
v. Ratner, 268 U.S. 353 (1925).
123 Russ. 1, 48, 38 Eng. Rep. 475 (1828). See also Loveridge v. Cooper, 3 Russ. 1,
30, 38 Eng. Rep. 486 (1828).
"The New York rule is really the true interpretation of the American rule. State Factors
Corp. v. Sales Factors Corp., 257 App. Div. 101, 72 N.Y.2d 12 (1939); Superior Brassier
v. Zimetbaum, 214 App. Div. 525, 212 N.Y. Supp. 473 (1925).
14 Salem Trust Co. v. Mfg. Finance Co., 264 U.S. 182 (1924). See also Restatement,
Contracts 5173 (1932).
"aFor a discussion of the New York version and the Mass. version of the American rule
see Wright, Recording of the Assignment of Accounts Receivable to Avoid a Preference in
Bankruptcy, 9 Mo. L. Rev. 167 (1944).
1 It appears that under the recent amendment to See. 60 (a), that if any creditor could
still obtain a subsequent lien superior to the rights of the transferee, the assignment would
not be perfected within the meaning of Sec. 60 (a), as amended.
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petition, or conceivably a second assignee could have gained super-
ior rights by first giving notice to the account debtor.17 Under the
Massachusetts version of the American Rule, the assignment could
also be defeated by collection, novation, reducing the account to
a judgment, or a reduction to a writing binding on the account
debtor, and therefore subject the assignment to attack by the trustee
in bankruptcy as not being absolutely perfected prior to four months
of the bankruptcy petition. In states following the New York version
of the American Rule, that prior assignment in time is prior in
law and allows the first assignee to recover from the second
assignee any collections he may have made, there was little doubt
but that the assignment was perfected so as to be unaffected by
Section 60 (a) in its original form.
1 8
ACCOUNT RECEIVABLE LEGISLATION
In an attempt to perfect the assignment of account receivables
within the meaning of the original Section 60 (a) of the Bankruptcy
Act, three types of legislation were enacted by the various states,"0
commonly called validation statutes, 20 recording statutes,2 ' and
bookmarking statutes.
22
The true validation statute is the simplest of the three types in
that it merely amounts to a codification of the New York version
of the American Rule. The more common type of validation statute
vests the absolute right to the security in the first assignee and any
collections by a second assignee is held in trust for the first.2 3
In addition, the rights of the account debtor are protected by
allowing him his normal defenses, except that his right of counter-
claim and set off is only allowed to accrue up to the time of notice
of the assignment if such is given. This type of statute is much
favored by businessmen in that secrecy is preserved, there is no
complicated- statutory procedure to follow, and it relieves them
of the burden of notifying each individual debtor of the assignment
of his account. The validation statutes of some states were to be
17 Corn Exchange National Bank v. Klauder, 318 U.S. 434 (1943).
IsIn re Rosen, 66 F. Supp. 174 (D. N. J. 1946).
19See Koessler, New Legislation Affecting Non-notification Financing of Accounts te-
ceivable, 44 Mich. L. Rev. 563 (1946).
A)The following states have enacted validation statutes: Rhode Island, Maryland, Con-
necticut, Illinois, Virginia, Arkansas, Indiana, Maine, Massachusetts, Michigan, Minnesota,
New Hampshire, Oregon, South Dakota, and Wisconsin.
21 The following states have enacted recording statutes: California, Missouri, Ohio, Idaho,
North Carolina, Texas, and Utah.
22The following states has enacted bookmarklng statutes: Georgia, Pennsylvania, and
North Dakota.
"In order to protect the rights of a bona fide subsequent assignee, a statute of limitations
is sometimes placed upon the right of the first assignee to recover the proceeds of any
collection made by the subsequent assignee. Minn. Stat. Ann. 1521.04, subd. 2 (1945)
(four months limitation for commencing suit).
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criticized in that they do not clearly indicate that it was the New
York version of the American Rule that was to be followed,24 since
there was much doubt as to the effectiveness of a codification of
the Massachusetts Rule. However, this doubt has been removed
under the recent amendment to section 60 (a) whereby a subse-
quent lienor is distinguished from a bona fide purchaser, so that
now under the Massachusetts rule even though a prior assignment
could be defeated by collection by a subsequent assignee, such
subsequent assignment is merely treated as having special priority
over liens prior in time (thus amounting to the first assignment
rather than a subsequent assignment) and does not fall within the
meaning of a subsequent lien which would violate the perfection
of the original assignment. Disadvantages of such a non-notification
type of validation statute are that there is a danger of double
assignment, danger of fraud by the assignor in presenting to the
assignee false invoices or accounts receivable, and danger of
collections being retained by the assignor. However, these dis-
advantages are also inherent at least to some degree in both the
recording and bookmarking statutes.
Tho recording statute involves a filing of notice with a county
or state official that a practice of assignment of accounts receivable
exists between two individuals or firms. It is not required that
the amounts of the accounts assigned, the amounts borrowed there-
on, or the names of the account debtors be disclosed. Some of these
statutes specifically allow suit by the first assignee against any
subsequent assignee of the accounts to recover any amounts collect-
ed by such second assignee. In those states that did not specifically
allow, such recovery from a subsequent assignee, it was doubtful
that requirements of the original Section 60 (a) were met in the
light of the decision in the case of In re Vardaman, supra. Now,
however, it seems that the new amendment does away with this
criticism so that whether recovery was allowed or not is immaterial
and the assignment would still be perfected within the meaning
of section 60 (a) as amended. Statutes differ as to whether the filing
of notice must be done before, at the time of, or may be done
after the actual assignment. The new amendment to section 60
(a) allows such filing to relate back for d period up to 21 days.
Such filed notice is effective for one to three years depending upon
the statute.25 This type of statute, if properly drawn, did and does
24 The following states have validation statutes of this type: Rhode Island, Maryland,
and Connecticut.
2 Cal. Civ. Code 1§3017 through 3029 (Deering 1949); Mo. Laws 1943, S. B. 86,
P. 403.
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meet the requirements of the Bankruptcy Act, and is convenient in
that each individual account debtor need not be notified. In
addition, it does provide a measure of secrecy in that under normal
circumstances, knowledge of the assignments will not come to the
knowledge of the individual account debtors or to business
acquaintances. This statute also meets much of the criticism of
secret liens since a source of information is available to which
prospective creditors or subsequent assignees of the accounts re-
ceivable may turn. It would seem that the better type of recording
statute is the one which makes a central state office the recording
center in order to keep the transaction more confidental and to
make possible an easier means of investigation. Criticism is some-
times leveled at recording statutes as being too complicated and
placing an unnecessary burden upon the businessmen, but in view
of the fact that only a single declaration need be filed with a
single recording office, this argument seems invalid. Of course,
a more general criticism of all state legislation on this subject is
that it will make the passage of uniform legislation more difficult,
but considering the immediate need for this type of legislation when
it was enacted, it was thought improvident to wait for the final
drafting of a uniform act.
The bookmarking statute simply provides that a written notation
of the assigmnent be placed upon the account books of the assignor,
and thereby protect the assignee from any subsequent assignor.
Under the Pennsylvania bookmarking statute, bookmarking is an
optional rather than an exclusive method of assigning accounts in
that accounts might still be validly assigned by giving notice
to the debtor as under the English Rule. Georgia, with a similar
statute is silent on this point. Such a statute met the needs of
Section 60 (a) but was open to much criticism. It involved the in-
convenience of having to inspect the books of the assignor with
each assignment in an attempt to ascertain if the account had been
previously assigned. The bookmarking method is an open invita-
tion to fraud since the sole record of the assignment is made on
the account books of the assignor. The states that have adopted
this bookmarking statute make no provision for actual notice nor
do they provide a ready source of information upon such assign-
ments to prospective creditors or subsequent assignees, and thus
do nothing to meet the criticism of secret liens. In addition there
has been no provision made for the exact place in the assignor's
records that the notation is to be made.
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THE NORTH DAKOTA STATUTE
In 1949, North Dakota passed its first legislation dealing specifi-
cally with the assignment of accounts receivable.26 The legislature
chose as their model the bookmarking type of statute. Under this
act, whenever the assignor assigns an account receivable the
assignee may protect himself from possible subsequent assignment
or attachment by creditors of the assignor or subsequent assignee
by making a notation upon the books or records that such accounts
have been assigned. Such notation need include only the name
and address of the assignee and the date of the assignment. The
general criticism previously pointed out in the discussion of the
bookmarking method is fully applicable to the North Dakota
statute. The possibilities of fraud are great-the assignor may keep
more than one set of books, he may destroy the notation, and
inasmuch as there is no place specified for the notation to be made,
there is always the possibility that it may not be placed in a suf-
ficiently conspicuous place to give actual notice to those examining
the records. The statute provides ". . . such notation shall validate
the assignment as of the date of its making and shall constitute
full and sufficient notice of the assignment as against all creditors
of the assignor, subsequent purchasers, and encumbrancers. .. "
Thus, since the statute gives protection only against subsequent
purchasers and creditors, any assignment to a prior assignee would
defeat the rights of the present assignee despite his notation on
the books of account. In addition, the final clause of the statute
throws doubt upon the effectiveness of the whole act. It reads
".. . This act (section) shall not be construed as requiring such
notation in order to create a valid and effective assignment of
accounts receivable which without such notation, would be valid
and effective in law or equity." Thus, North Dakota does not make
this the exclusive method of assignment of accounts receivable in
that it does not disturb previously existing methods by which such
accounts could validly be assigned. Hence, even after an examina-
tion of the account books, a prospective assignee could not be
certain that such accounts had not been previously assigned by
another method. The situation is further confused by the fact that
the courts of North Dakota have never passed upon the priority of
first and second assignees of the same account receivable and there-
fore leaves doubt as to whether they would follow the English rule
or the New York or Massachusetts version of the American rule.
The Massachusetts version of the American Rule has been adopted
2N.D. Rev. Code §J9-1108 and 9-1109 (Supp. 1949).
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by the Supreme Court of the United States as the rule to be
followed in states where the question of the proper rule is un-
settled.2 7 Thus it seems that the Massachusetts version would be
applied should a case from North Dakota enter the Federal Courts,
and therefore under the amended bankruptcy act the assignment




From the foregoing discussion, it is obvious that the North
Dakota statute is not suitable for the general purposes for which it
was adopted. Since North Dakota is a debtor state it is necessary
Salem Trust Co. v. Mfg. Finance Co., 264 U.S. 182 (1924). See also Restatement,
Contracts §173 (1932).
21 The authors recommend the following as a suitable statute for North Dakota in lieu of
the bookmarking statute:
ASSIGNMENTS OF ACCOUNTS RECEIVABLE
AN ACT
Relating to filing of notice of assignment of accounts receivable and setting forth
the effect of such filing, and repealing Section 9-1109 of the North Dakota
Revised Code of 1943 and 1949 Supplement.
BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF THE STATE OF
NORTH DAKOTA:
Section 1. An assignment of an account for value, which is in good faith
filed as provided in Section 3, shall take precedence and shall be entitled to priority
over any unrecorded assignment, any unrecorded subsequent assignment, any
prior assignment subsequently recorded, and over any subsequent assignment
subsequently recorded.
Section 2. A debtor, until notified by his creditor or the assignee not to do
so, may pay or otherwise deal in good faith with the assignor, his agent for
collection, or any person who has succeeded to the assignor's interest, and shall
have as against the assignee any rights of set-off, counter claim, or defense that
such debtor would have against the assignor as of the time actual notice of the
assignment is received.
Section 3. Any assignee of an account in order to come within the protection
of this act must file with the Secretary of State, a statement signed by the
assignee containing:
1. A designation of the assignor and assignee and a designation
of the chief place of business of each; and
2. A statement that the assignor is engaged or expects to be engaged
in account receivable financing with such assignee.
Section 4. It shall be the duty of the filing officer to mark each statement
filed with a consecutive file number, and with the date and hour of filing, and
to keep such statement in separate file; and to note and index the filing in a
suitable index, indexed according to the name of the assignor and containing a
notation of the assignor's chief place of-business as given in the statement. The
fee for such filing shall be two dollars.
Section 5. Presentation for filing of the statement described in Section 3, and
payment of the filing fee, shall constitute filing under this act, in favor of the
assignee as to any assignment of such accounts with such assignor which are
assigned within one year from the date of such filing.
Section 6. At any time before expiration of the validity of the filing, as specified
in Section 5, a like statement, or an affidavit by the assignee alone, setting out
the information required by Section 3, may be filed in like manner as the original
filing. Any filing of such further statement of affidavit shall be valid in like manner
and for like period as an original filing, and shall also continue the rank of the
assignee's existing security interest. It shall be the duty of the filing officer to
mark, file and index the further statement or affidavit in like manner as
the original.
Section 7. Any assignee filing such notice shall be allowed to recover any
proceeds of such assigned account collected by any of the parties as set forth
in Section 1.
Section 8. Section 9-1109 of the 1943 North Dakota Revised Code and 1949
Supplement is hereby repealed and the- above sections substituted therefor.
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that our statutes be such as to give adequate protection to the
lender and thereby encourage a free flow of credit into and within
the state. The businessmen of such a state as North Dakota, having
an agricultural economy, have a special need for seasonal credit
which account receivable financing seems to meet, since sales, and
therefore the source of security, expands correspondingly with the
need for capital.
The state legislation on this subject should meet a double
purpose. It should repair the damage done to account receivable
financing in North Dakota by the Chandler Act, and reach the
general goal of clarifying and stabilizing the state law concerning
the rank between successive bona fide assignees or subsequent
lienors. Since the bookmarking statute is not the exclusive method
of assignment in North Dakota and it is undeterminable which
rule of priority of assignment would be applied in North Dakota,
the recent amendment to section 60 (a) does not do away with
the problem of perfection under the bankruptcy act. For instance
should the assignee choose not to follow the bookmarking statute
but rely upon the New York version of the American Rule as being
the state law, the court might refuse to recognize that version and
follow the English Rule, and hence his assignment might not have
been so far perfected that it could not be defeated by a subse-
quent lien. Thus it would seem that the recording act is the best
answer to this problem.! Such an act meets the requirements of
the bankruptcy law and is very simple in that all that is required
is that notice be filed that the practice of assigning accounts receiv-
able exists between the two individuals. It can hardly be considered
a secret lien under such a statute as information is available to
creditors, but yet is not so public as to injure the reputation of
firms engaged in such financing.
In drafting such a recording act, certain provisions should not
be overlooked. A recording act may be patterned to a large
extent on the Uniform Trust Receipts Act.29 It should provide for
a central filing place, preferably with a state officer. The only
information that need be filed with the notice is the name of the
assignor and assignee and a brief statement that the practice of
assigning accounts receivable exists. Such notice should be effective
for one year from the date of filing. This should be the exclusive
method of creating a valid assignment of accounts receivable except
as between parties. Specific provision should be made to allow
any assignee filing such notice to recover any proceeds of the
n Text and annotations in 9 Uniform Laws Ann. J665.
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account collected by any subsequent assignee or any prior assignee
not filing such notice. Finally, since the law of North Dakota is
well developed in relation to the recording of documents dealing
with realty,3o this practice should be carried over and made ap-
plicable to the filing of notice of assignment of accounts receiv-
able. Under such practice, the first to file without actual notice of
any prior assignment would cut off both prior and subsequent
assignees, and thereby vest such an exclusive right in the assignee
so filing as to give complete protection against attack from the
trustee in bankruptcy.
3°The notice-race theory as followed in North Dakota could be very easily applied to
the recording of notice of accounts receivable financing. That North Dakota is a notice-
race state, see N.D. Rev. Code §47-1941 (1943); Enderlin Investment Co. v. Nordhagen,
18 N.D. 517, 123 N.W. 390 (1909). See also, Maxwell, The Tract Index and Notice in
North Dakota, 25 N.D. Bar Briefs 176 (1949).
